INTRODUCTION
In 1832, swept up in the populist movement known as "Jacksonian Democracy," 2 Mississippi became the first state to elect all of its judges. 3 In turn, many other states, including every state that joined the Union over the next century, began using elections to select at least some portion of their judiciary. This preference for elected selection systems is beyond the scope of this Comment, it should be noted that many commentators, from Alexander Hamilton to the ABA, have argued strongly against the use of regular judicial elections. See, e.g., THE FEDERALIST No. 78 , at 471 (Alexander Hamilton) (Clinton Rossiter ed., 1961) ("Periodical appointments, however regulated, or by whomsoever made, would, in some way or other, be fatal to [the judiciary's] necessary independence."); Stephen B. Bright, Political Attacks on the Judiciary, 80 JU-DICATURE 165, 173 (1997) (calling for an end to judicial elections); Steven P. Croley, The Majoritarian Difficulty: ElectiveJudiciaries and the Rule of Law, 62 U. CHI. L. REV. 689, 713 (1995) (characterizing elections as "the majoritarian difficulty"). There exist today three basic systems for selecting state judges in the United States. These include: pure appointment systems where judges are selected by a state's executive or legislative bodies or by a special commission working singly or jointly; pure election systems where judges are selected in partisan or nonpartisan elections and must periodically be reelected; and "merit selection" systems where judges are appointed, normally by the executive from a list prepared by a special commission, and then must periodically face retention elections where the electorate is asked simply whether or not the judge should be retained. See MCFADDEN, supra note 2, at 5. Although much of this Comment focuses on judicial elections, as discussed throughout and more specifically in Part V, the arguments in favor of speech restrictions apply equally to any type of selection system.
As of 1993, 12 states employed some form of partisan elections to fill at least some judicial vacancies (Alabama, Arkansas, Illinois, Indiana, Mississippi, Missouri, New York, North Carolina, Pennsylvania, Tennessee, Texas and West Virginia), while 17 others utilized nonpartisan elections (Arizona, Florida, Georgia, Idaho, Kentucky, Louisiana, Michigan, Minnesota, Montana, Nevada, North Dakota, Ohio, Oklahoma, Oregon, South Dakota, Washington and Wisconsin). See CARP & STIDHAM, supra note 6, at 241-42 (tables).
As evidenced in 1987 by the overwhelmingly unsuccessful attempt in Ohio to move from elections to a merit selection system, it is unlikely that those states that elect some portion of their judiciary will discontinue doing so anytime in the near future. SeeJohn D. Felice &John C. Kilwein, Strike One, Strike Two... : The History of and UNIVFRSITY OFPENNSYLVANA LAWREVIEW [Vol. 145:711 Unlike elections for executive or legislative positions, however, candidates forjudicial office find themselves in the unique position of being required not to take their constituency's views into account when performing their elected duties. 9 Instead, judges are bound to administer the law objectively. They must serve as impartial arbiters beholden only to their duty to dispense justice.'° This responsibility places elected judges in a particularly delicate position. These judges must curry support in order to be elected; once elected, however, they are required to remain unbiased. While many judges may succeed in carrying out this perverse mandate, in the words of one elected member of the judiciary in the context of an election season, "ignoring the [electoral] consequences of a judicial decision 'would be like ignoring a crocodile in your bathtub."' ' The pressures attendant to judicial decisionmaking are only exacerbated by campaign speech. An illustrative example is a 1981 judicial election where a candidate for judicial office in Kentucky suggested that members of the United Mine Workers Union might receive favorable treatment in his courtroom.
2 Given that this type of behavior attends even regulated judicial elections, to argue that "there is no evidence that free and open campaign debate diminishes judicial impartiality or the appearance of impartiality," is to ignore reality and the very real potential for abuse that unregulated elections would create. Furthermore, as this Comment will explain, speech re- Ohio, 75 JUDICATURE 193 (1992) (examining the voter rejection of a merit selection plan for judges in Ohio).
Prospect forJudicial Reform in
The District of Columbia and 8 states have no elections whatsoever, with appointment and subsequent confirmation by the governor, legislature and/or a special commission (Connecticut, Delaware, District of Columbia, Hawaii, Maine, NewJersey, South Carolina, Vermont and Virginia). See CARP & STIDHAM, supra note 6, at 241-42 (tables) . With the exception of Massachusetts and Rhode Island (whose judges have tenure until age 70 and for life, respectively), all other states utilize some form of merit selection for theirjudges . See id. (tables) . Many states use a combination of methods depending on the court involved (Arizona, California, Florida, Indiana, Kansas, Michigan, Missouri, New York, Ohio, Oklahoma, South Dakota and Tennessee). See id. (tables) . 9 See SARA MATHIAS, ELECTING JUSTICE: A HANDBOOK OF JUDICIAL ELECTION REFORMS 6 (1990) (noting that popularly elected judges have no constituency, but rather "are charged with applying the law impartially to all those who come before them"). strictions are necessary to protect against more than just explicit promises. Implied promises, such as one candidate's statement that he was a "pro-life candidate," 4 also severely damage judicial impartiality.
Recognizing the serious need for restrictions on the conduct of judges and judicial candidates in this and many other areas, the American Bar Association ("ABA") in 1924 formulated the Canons of Judicial Ethics ("1924 Canons") , to serve as a model judicial conduct statute. The ABA designed the Canons "as a proper guide and reminder for judges, and as indicating what the people have a right to expect from them. "' 5 In 1972, the ABA replaced the 1924 Canons with the Model Code of Judicial Ethics ("1972 Code") . Finally, the 1972 Code was succeeded by the ABA's most recent offering, the 1990 Model Code of Judicial Conduct ("1990 Code") . Most states have closely patterned both their general judicial conduct codes as well as any specific campaign speech restrictions on at least one of these three model provisions.J Each of the ABA codes contains some limitation on the speech of judicial candidates, and all, particularly the 1972 Canons, have been the subject of much criticism. This criticism centers around what is deemed an unwarranted intrusion on the First Amendment rights ofjudicial candidates. In addition, many feel that limiting judicial candidate speech shields the public from vital information needed to make an informed voting decision and only serves to exacerbate the widespread lack of interest in judicial elections. But even assuming the validity of such arguments, there is nevertheless a need for some type of speech restriction in the context ofjudicial selection. This Comment attempts to formulate a limitation that best addresses the concerns of speech restriction critics while still providing an effective, workable rule.
In Part I, this Comment will explore the arguments supporting the free speech ofjudicial candidates. Part II examines the interests that speech restrictions protect and demonstrates why considerations for an impartial judiciary trump, at least to some extent, the free speech issues discussed in Part I. Part III will survey the attempts by the ABA, some states and various commentators to create a meaningful speech restriction, and the problems that accompany each of these proposals. This Part will also demonstrate that the subsequent interpretation of any proposed rule is as important as the rule's text. Part IV proposes a new rule and explains how it must be construed in order to achieve the goal of an impartial judiciary. Finally, Part V will discuss the applicability of the proposed regulation beyond judicial elections to all types ofjudicial selection.
I. THE CANDIDATES' AND THE PUBLIC'S INTERESTS IN UNRESTRICTED CAMPAIGN SPEECH
The difficulty in devising a restriction on the speech of judicial candidates is that any rule attempting to reconcile the competing principles of freedom of speech and impartial legal justice invariably will involve serious tradeoffs. In contrast, developing a rule at either extreme is easy. One could either allow candidates to say whatever they want, or alternatively, prohibit them from saying anything at all that might reveal their opinions regarding an issue. Such solutions, though easily enforceable, completely eradicate the significant concerns of the other side. As Judge Posner has recognized, "[w] hatever their respective pedigrees, only a fanatic would suppose that one of the principles should give way completely to the other."'" This Part examines the interests advanced by unrestricted campaign speech. Part II, in turn, will discuss the interests on the other side-those protected by speech restrictions-and why those concerns must take precedence over the candidates' and public's interest in having no restriction at all.
The first and possibly most significant interest of both candidates and the public in unrestricted campaign speech is the flow of information." Candidates have a strong need to convey information about themselves and their campaign platform. '9 Likewise, voters, as well as 17 Buckley v. IllinoisJudicial Inquiry Bd., 997 F.2d 224, 227 (7th Cir. 1993) .
18 It should be noted at this point that it is not the flow of information itse/fwhich speech restrictions seek to prohibit, but rather explicit or implicit promises which accompany a candidate's pronouncement of her views on issues which may come before her. restrictions.
One ramification is that voters often become apathetic." This results not only from the public's inability to discriminate between the candidates, but also from a general lack of media interest in judicial elections.' s Many commentators argue that when judicial candidates are not permitted to discuss how they will decide controversial issues (or their general beliefs about such issues), both the electorate and the media lose interest. As a result, not only do voters remain relatively uninformed about judicial candidates, but many lack sufficient interest in the outcome to cast a ballot, even 24 when they are already standing in the voting booth.
(1992) (describing some of the apparently random factors that, in the absence of information, could determine an election, including: whether the name of the candidate sounds familiar to the voters; whether terms such as "incumbent" are used before the candidate's name on the ballot; or whether the name of the candidate suggests a certain ethnic origin). For a discussion of the type of information a candidate should legitimately be permitted to disseminate, see infra notes 87-94 and accompanying text. [Vol. 145:711 A second consequence of insufficient voter information is that when voters cannot distinguish between candidates on legitimate grounds, they are forced to resort to the information they do have. ' Such information always includes the candidate's name and often includes sex, race, age and political affiliation. While all but the last of these criteria should be illegitimate identifiers, opponents of speech restrictions argue that voters must rely on them because the public has nothing else.
In addition to the practical difficulties that accompany an election where candidates may relate only limited information to the public, speech restrictions also implicate the First Amendment. 27 The While the arguments in support of a candidate's unrestricted right to speak are persuasive, they must nevertheless be subordinated, at least with respect to those statements that materially implicate the impartiality of the judiciary. The consequences that follow from certain statements made by judicial candidates are far more severe than those that accompany limited speech restrictions. Judicial partiality violates the most basic principles upon which this country's judicial system was founded and through which it has been legitimized. Additionally, most of the arguments opposing speech restrictions do not withstand scrutiny.
A. The Harms That Judicial-Selection Speech Restrictions Seek to Prevent

Actual Partiality
When a judicial candidate makes a statement regarding her beliefs on an important public issue (whether it be her views, for example, on abortion, the death penalty or crime in general) and is subsequently elected, there is an impermissible risk that the judge will no longer view that issue impartially.3 4 There are a number of levels on 32 Id. at 53-54. 33 See, e.g., Buckley v. Illinois Judicial Inquiry Bd., 997 F.2d 224, 228 (7th Cir. 1993) ("Judges remain different from legislators and executive officials, even when all are elected, in ways that bear on the strength of the state's interest in restricting their freedom of speech.").
It must be stressed that this Comment does not take as a premise thatjudges are always impartial or that speech restrictions will eliminate all pressures to rule in conformity with the wishes of the majority. Such difficulties are inherent in a system of which actual partiality may occur. For example, assume that a candidate states that she is pro-life and thereafter is elected to the bench. First, if the judge is assigned a case dealing with an abortion issue, the judge will naturally feel pressure to act in conformity with her prior commitment in order to avoid appearing untrustworthy to the electorate." A sensational case and/or the possibility of an election looming on the horizon would only increase such pressure.r s In addition, the judge may feel a moral commitment to act in conformity with her previous statements to the public.
Second, even if the judge were determined not to be influenced by her campaign assertions, it is possible that, in making certain she is not biased against one party, she will become so against the other. In this case, the judge holds the side she is expected to favor to a higher standard than she normally would have in order to compensate for her perceived bias. This dilemma may arise even if the judge merely faces a litigant who is strongly linked with one side of the abortion issue. Ironically, in order to prevent any appearance of prejudice, the judge becomes biased.
In addition to these conscious pressures that may influence a judge to act partially, psychological data suggest a number of further dangers. First, in the negotiation context, studies have found that simply exposing an individual to an audience causes that person to electingjudges. Professor Croley refers to this inclination to rule in a manner consistent with the wishes of the majority as the " [b] iased administration of day-to-dayjustice." Croley, supra note 7, at 728. Similarly, although other parties might easily do what the candidate is prohibited from doing by endorsing or advertising for her, the analysis does not change. It is not the dissemination of information itself which must be proscribed, but rather the implied promises by the candidate. If elections are to be utilized, the electorate should have as much legitimate information as possible. The fact that a given judge is a conservative, a textualist or an environmentalist should be communicated to the public and is important for any voter's informed decision. This Comment simply takes issue with one way in which this goal might be accomplished. Having the judicial candidate herself espouse her views creates the dangers discussed herein and so must be prohibited. It is that activity which results in implied promises of conduct, not the spread of the information itself. Even if ajudge would have been biased without the above public statement, the forces discussed in this Section would act to make her even more biased.
3 The rise of the single-issue voting bloc, where voters focus on only a narrow subset of a judge's record, has exacerbated this problem. See STUMPF & CULVER, supra note 19, at 45-46 ("The rise of single-issue voting blocs has resulted in some jurists being forced to defend themselves for having voted a particular way on controversial issues."). 56 In the words of former California Supreme CourtJustice Otto Haus, "'[t] here's no way ajudge is going to be able to ignore the political consequences of certain decisions, especially if he or she has to make them near election time.'" Paul Reidinger, The Politics ofJudging, A.B.A.J., Apr. 1, 1987, at 52, 58 (quotingJustice Haus).
[Vol. 145:711 37 act in a manner of which the audience will approve. Exposure to an audience whose opinion the individual values accentuates this result.' The application of these findings to judicial decisionmaking is obvious. Furthermore, if the negotiator is held "accountable" for his performance (e.g., when the audience is a constituency), the audience will "generally insist that he be tough, firm, demanding, and unyielding" and " [f] ailure to perform in this manner (in the eyes of the audience) may lead to public criticism of the negotiator, with the expectation that this criticism will 'embarrass' him into performing in ways that guarantee a larger payoff for the constituency."" Over time, the individual feels "strong pressures ... to be a loyal, committed, and dedicated advocate of the constituency's preferred outcomes and priorities. 40 Although these results suggest a problem with judicial elections in general, a candidate's statements that are interpreted as promises of future conduct serve to heighten these pressures by eliminating any doubt as to the expectations of the constituency. Such pressures are clearly incompatible with neutral, detached decisionmaking.
A final potential danger in allowing judicial candidates to state their views on issues that might come before them is that, if elected, it is likely that the judge will not view new information on that issue impartially. The well-known theory of cognitive dissonance states that if two or more of a person's attitudes or beliefs are in conflict, the person will try to reduce or eliminate that conflict either by changing one of the attitudes or by creating an explanation for the apparent inconsistency. 4 ' The studies suggest that individuals either try to find "reasons" to support their beliefs or they change them. Thus, for example, heavy smokers either discount information regarding the dangers of smoking or they quit.4 Judicial candidates who make statements regarding issues that subsequently come before them similarly may discount information-such as the argument of a criminal de- tions are still necessary to protect against what is perhaps a greater evil: the appearance of partiality. If the hypothetical judge discussed above manages to follow her duty to view each case neutrally and is totally uninfluenced by her statement that she "is a pro-life candidate," actual partiality will have been avoided. To the public, however, even with respect to cases that simply involve abortion-rights or anti-abortion litigants, 5 2 it may still appear that the judge's bias tainted the decisions. More importantly, in such a situation the judge will probably be faulted no matter what the outcome. If the judge rules in a manner consistent with her previous statements, it will appear that she has not acted impartially. (This also impugns the credibility of the judicial system.) If the judge rules against her prior commitments, then she becomes vulnerable to attacks on her trustworthiness.
The appearance of partiality is perhaps more destructive than actual partiality because it erodes the faith of the people in the system itself. Society must respect and believe in the judiciary or the system forfeits its legitimacy.
3 Litigants, especially those who do not prevail, statements made by lawyers and judges before they become candidates is specious at best. See id. at 230 (asserting that the underinclusive nature of campaign speech restrictions undermines any argument that they serve the public interest); see also O'Hara, supra note 6, at 232 (arguing that the fear that elected judges will be constrained by their public statements proves too much because "all judges are constrained by the positions they have adopted in previous decisions on legal and policy issues" (emphasis added)); Kathleen Margaret Sholette, Recent Development, Canon 7 Restrictions on the Political Speech ofJudicial Candidates: Judging Those Who Would BeJudges, 37 VILL. L. REv. 139, 159-60 (1992) (arguing that the speech of judicial candidates should be restricted only with respect to issues that would likely come before the court once the candidate was appointed). While it can be argued that some type of implicit mandate results from the election of a candidate with clearly held beliefs, such a case does not present as great a pressure on the candidate as when she hersefpromises particular activity. The problem of an implied mandate, as opposed to an implied promise, is a creature of the judicial election process itself and can only be avoided through the abolition of judicial elections. In contrast, the speech restriction proposed in this Comment would only do away with implied promises and their concomitant harms. 32 This danger even extends to cases where the subject matter is not abortion. If, for example, the litigant were a doctor in an abortion clinic and were involved in a non-abortion-related case, the same analysis would apply.
33 SeeALEXANDER M. BICKEL, THE LEAST DANGEROUS BRANCH 29 (1962).
[L]egitimacy comes to a regime that is felt to be good and to have proven itself as such to generations past as well as present. Such a government must be principled as well as responsible ... and unless it is responsible it cannot in fact be stable, and is not in my view morally supportable. Id. This function of legitimizing plays an especially crucial role with respect to criminal sanctions. See Peter Arenella, Rethinking the Functions of Criminal Procedure: The Warren and Burger Courts' CompetingIdeologies, 72 GEO. LJ. 185, 200 (1983) ("Since the state monopolizes the use of physical violence, it must validate its monopoly by providing impersonal criteria for resolving conflicts with its citizens."). must believe that judicial decisions are made on the basis of neutral criteria and are grounded on more than the judge's personal feeling. T As the Third Circuit has noted, "[i]fjudicial candidates during a campaign prejudice cases that later come before them, the concept of impartial justice becomes a mockery. The ideal of an adjudication reached after a fair hearing ... no longer would apply and the confidence of the public in the rule of law would be undermined."" 5 The public, in such a situation, would view the court system with irreverence and contempt, and might go so far as to take affirmative action to disobey or obstruct it.'
The Judiciary Must Be Free to Act as a Check on Tyranny by the Majority
The United States is often thought of as a country where the majority rules. The political reality, however, is that America is not a "true democracy. 5 7 While the executive and legislative branches are popularly elected and, at least in theory, exist to effectuate the will of the majority, the judicial branch acts as a check on that will. The paramount role of courts in our tradition is to earn and keep the trust of the whole public .... Essential to the performance of that role is the practice by the courts of classical civic virtue, of being and seeming to be impartial, disinterested, independent of action, or at least partaking of those traits within the limits of human capacity.
Id.
5 Stretton v. Disciplinary Bd., 944 F.2d 137, 142 (3d Cir. 1991) ; see also Mapp v.
Ohio, 367 U.S. 643, 659 (1961) ("Nothing can destroy a government more quickly than its failure to observe its own laws, or worse, its disregard of the charter of its own existence."). The idea that courts must at least appear to decide cases on the basis of neutral principles utilizing sound reasoning has been recognized in many contexts, such as the need for written appellate opinions, 60 MEADOR, supra note 2, at 2; see Rowe, supra note 16, at 619 ("Uludicial review is actually necessary to our form of government."). While a detailed discussion of whether judicial review is consistent with democracy is beyond the scope of this Comment, see BICKEL, supra note 53 and Croley, supra note 7, for excellent treatments of this topic-the latter also suggesting that elective judiciaries are inconsistent with a constitutional democracy. UNIVERSITY OFPENNSYLVANIA LA WREV1EW [Vol. 145:711 latter within the limits assigned to their authority, "6 "It] he complete independence of the courts ofjustice is ... essential." ' Hamilton further believed that this independence should extend beyond mere independence from the other branches of government. The courts had to be free from the will of the people, as well, if the courts were "to guard the Constitution and the rights of individuals from... those ill humors which the arts of designing men, or the influence of particular conjunctures, sometimes disseminate among the people themselves., 6 7 Hamilton clearly articulated the need for the judiciary to serve as a guardian of the rights of minorities who lacked the political force to protect their interests:
But it is not with a view to infractions of the Constitution only that the independence of the judges may be an essential safeguard against the effects of occasional ill humors in the society. These sometimes extend no farther than to the injury of the private rights of particular classes of citizens, by unjust and partial laws. Here also the firmness of the judicial magistracy is of vast importance in mitigating the severity and confining the operation of such laws. 6 The Supreme Court has explicitly recognized the propriety of such a role for the judiciary. In the famous fourth footnote of United States v. Carolene Products Co., 6 9 the Court asserted that "prejudice against discrete and insular minorities may be a special condition, which tends seriously to curtail the operation of those political processes ordinarily to be relied upon to protect minorities, and which may call for a correspondingly more searching judicial inquiry." 70 This footnote began the formation of the strict scrutiny requirement which the Court now utilizes in such cases.' In performing its check- See, e.g., Korematsu v. United States, 323 U.S. 214, 216 (1944) ("[A] ll legal restrictions which curtail the civil rights of a single racial group are immediately suspect ing function, the judiciary must be free both from the influence of the other branches of the government and from the will of the people if it is to protect minorities from majority overreaching. As one formerjudge has noted, "those who wantjudges to rule based on majority public opinion have never been in the minority.
" 7
To demonstrate how this protective function could be subverted by unrestricted judicial election campaigns, imagine a hypothetical judicial candidate who, during the selection process, makes a statement that she would be "tough on criminals." Assuming the candidate is elected, she might be confronted as a judge with an appeal from a defendant who challenges his conviction by arguing that a state statute infringes his rights under that state's constitution. To understand fully the potential ramifications of such a situation, imagine that it is a right not found in, or not as strictly enforced under, the Federal Constitution. The pressures discussed earlier in this Comment would influence the judge to vote consistently with her prior statement. If all of the justices of a state's highest court were selected based on anti-crime campaigns, the result could well be the removal of the check of judicial review with respect to the rights of criminals under the state's constitution." Such a situation obviously does little to protect the rights of those minorities currently disfavored by the majority. 7 4
Allowing Unfettered Speech by Candidates Misleads the Public
Perhaps the most overlooked harm arising from unfettered judicial campaign speech is that citizens may be misled into believing that ....
[C]ourts must subject them to the most rigid scrutiny."). 7 White, supra note 64, at 177. White continued: "Let us remind the public that a judge who looks to another branch of government to be told how to rule on important legal and social issues is not doing his or her job and is risking the freedom of us all." 1d.
This analysis obviously is meant to apply to any issue that would sufficiently animate the electorate so as to be the basis of a voting decision. To use an even more striking example, it is almost inconceivable that an elected state supreme court in the South in the 1950s would have come to a decision such as Brown v. Board of Education, 347 U.S. 483 (1954) . 74 Although most of this Section would apply equally to an argument against elected judges, it should be reemphasized that such a position is beyond the scope of this Comment. This Comment argues simply that because the majority can be expected to elect judges who share its views, the partiality concerns discussed previously will predictably weigh more heavily on minorities. Thus, if pro-choice voters constituted the majority, they would elect those judges who stated they were pro-choice, which would generally bias or appear to bias those judges against anti-abortion litigants.
information which in reality has little relevance to judicial performance is a factor upon which to base their vote. "Sitting judges ... have strongly suggested that [personal] views are not relevant, or at least not nearly so relevant as continuous discussion of them during ajudicial campaign would imply."
75 If these judges are correct, then discourse regarding issues that are likely to come before the court might be restricted for this reason alone.
6
The potential for the public to place undue emphasis on a candidate's implied promises of conduct is exemplified by the election of Stephen Mansfield to the Texas Court of Criminal Appeals. Mansfield campaigned "on promises of greater use of the death penalty, greater use of the harmless-error doctrine, and sanctions for attorneys who file 'frivolous appeals especially in death penalty cases.'
77 However, [b] efore the election it came to light that Mansfield had misrepresented his prior background, experience, and record, that he had been fined for practicing law without a license in Florida, and that-contrary to his assertions that he had experience in criminal cases and had written extensively on criminal and civil justice issues-he had virtually no experience in criminal law. Nevertheless, Mansfield received fifty-four percent of the vote in the general election, defeating the incumbent judge, a conservative former prosecutor who had served twelve years on the court and had been supported by both sides of the criminal bar.
7 8
There can be little question that the electorate in this case ignored questions about Mansfield's integrity and qualificationsarguably the two most important factors in selecting a judge-and chose him based solely on his promises. In reality, of course, such promises should play no role in the decision of a particular case, as Mansfield will be bound to administer the law objectively.
B. Responses to Criticisms of Speech Restrictions
The Voters Have a Right to the Information
Many critics of speech restrictions contend that the citizenry-the source of governmental power and legitimacy in the United Stateshas a right to know the beliefs of judicial candidates who, if elected, 73 MCFADDEN, supra note 2, at 89. 76 See id. at 88-89 (arguing for a prohibition of discussion of "disputed legal and political issues," notjust discussion of issues likely to come before the court).
77 Bright, supra note 7, at 171. 78 Id.
[Vol. 145:711 will be involved in the daily governing of the country.7 Given that, at least in some cases, judges will look to their personal views to assist them in making decisions," there may appear to be some merit to the view that the public is entitled to know what judicial candidates think about the issues that might come before them.
It must be remembered, however, that sitting judges have stated that, when relevant at all, personal views are not nearly as important as they might appear to be during judicial elections." The actual benefit of such information is questionable at best, and, as the Mansfield example above suggests, the information might very well obscure more relevant criteria. More importantly, though, the marginal public benefit of knowing the views ofjudicial candidates simply does not justify the costs to judicial impartiality discussed in Part II.A.
The Voters Need the Information
Opponents of speech restrictions argue that the current system of electing judges, in both partisan and nonpartisan elections, leaves the voter relatively uninformed. 1 Voter turnout is low-well below that of elections for the other governmental branches; lack of information is See Rowe, supra note 16, at 613-16 ("Because the only power the government has is delegated from the people themselves, the people have a right to know where judicial candidates stand on important issues."). This argument, it should be noted, assumes that "legal formalists" are not correct in their belief that ajudge simply applies law to facts, with no regard for personal feelings or beliefs. At the other end of the continuum are "legal realists" who believe that judges decide outcomes according to their subjective opinions and use the law only to justify those results. While the proper conception of judges and judging has been the subject of much debate, the truth probably lies somewhere in the middle. See, e.g., Reynolds Cafferata, Note, A Proposal for an Empirical Interpretation of Canon 5, 65 S. GAL. L. REV. 1639 REV. , 1672 REV. -74 (1992 ; Rowe, supra note 16, at 609-10. Judges are not simply "fungible automatons" who mechanically apply law to facts. Id. at 613. Nor is it reasonable to assume that judges simply rule according to their personal predilections.
It should also be noted that, although some commentators believe that the ABA's speech restrictions embody the views of the "legal formalists," see Cafferata, supra, at 1640; O'Hara, supra note 6, at 231-33; Rowe, supra note 16, at 608, this unsupported assumption is not necessary to justify speech restrictions on judicial candidates. As noted earlier, this Comment does not argue that judges' personal views are irrelevant, but only that allowing candidates themselves to communicate those beliefs to the public creates unacceptable consequences.
80 See MCFADDEN, supra note 2, at 85 (noting that in deciding some questions, to which "neither statute nor case law gives a firm answer," ajudge must base the decision on other grounds, "each of which will be affected.., by the judge's legal and political views"). 81 See id. at 89. usually blamed for this voter apathy.0 The information deficiency can be traced to sparse media coverage of judicial elections and the fact that voters are apparently unwilling to educate themselves in any other way. Thus, either citizens do not vote at all, or they base their decision on factors such as partisan labels, name recognition or ballot position. 84 Such ad hoc selection processes have prompted one commentator to argue that accountability is lost because voters have no relevant information to utilize in making their decision.8 One way to rectify this problem is to allow the candidates to talk about issues the voters are interested in-the substantive decisions that the candidates will be making as judges. While virtually no one asserts that candidates should be permitted to discuss specific cases, many believe that candidates should be allowed to discuss general topics such as abortion, gun control, violent crime and the death penalty-issues which often excite interest in other elections-because voter interest and knowledge would increase, as would accountability. Unfortunately, in order to increase voter interest, these commentators would be willing to sacrifice the integrity of the judicial system. While there is no reason unnecessarily to stifle interesting discussion in the context ofjudicial elections, the law must not allow speech that compromises the impartiality of the candidate. Furthermore, as Justice Hans A. Linde of the Oregon Supreme Court has noted, the qualities that are truly relevant in selecting a good judge are fairness, 87 impartiality, conscientiousness, attentiveness, sobriety and courtesy.87
See MCFADDEN, supra note 2, at 10. But see Croley, supra note 7, at 730-39 (arguing thatjudicial elections are becoming more salient).
See CARP & STIDHAM, supra note 6, at 243.
Voters may know whom they prefer for president or member of Congress or state senator, but when presented with a long list of persons running for state judgeships, they often resort to the method used for so long by the grandmother of one of the authors: "I voted for the men who had honest-sounding names." Id.; see also MCFADDEN, supra note 2, at 10 (stating that voters often rely on partisan labels or, barring that, "whatever guidance they can [find]" (citation omitted)).
85 See MCFADDEN, supra note 2, at 10 ("Judicial elections promise accountability, but that promise remains unfulfilled, and elections lose their ostensible justification, when the voters have no meaningful information upon which to base their choices.").
While the idea of whatjudges should be accountable for is a slippery one, see supra Part II.B, it must be conceded that any form of accountability is undermined by a lack of interest. See Snyder, supra note 13, at 250; O'Hara, supra note 6, at 230; see also Rowe, supra note 16, at 625-26. 87 Justice Linde stated:
"Judicial accountability" has a virtuous ring to it, until one asks, "accountability" for what:' Forjudging fairly and impartially, for conscientious [Vol. 145:711 These are the qualities that should be emphasized in judicial elections.ss If other issues are discussed that garner more attention, such as ajudge's personal views on controversial issues that might come before the court, that dialogue will detract from the factors which judges themselves have said are truly relevant. Proscribing candidates from discussing their personal views on issues that will come before them, however, does not mean that elections must be boring, sporadically attended events. A candidate is free to discuss any of the issues discussed above regarding her qualifications or those of her opponent, court administration or anything else that neither commits nor appears to commit the candidate to issues that are likely to come before her in the future." The ABA's attention to law and facts, for staying awake, sober and courteous to the parties, witnesses, and court personnel-in short, for performing according to the classic model ofjudging? Or does it mean accountability for decisions in controversial cases? Hans A. Linde, The Judge as Political Candidate, 40 CLEV. ST. L. REV. 1, 3 (1992) . While the import of these factors varies depending on the particular court, particularly on whether thejudge sits on a trial or appellate court, the fundamental concept-that the judge's particular views should not be discussed-is constant.
The Kansas Supreme Court has endorsed such a position: [U]nless the [judicial] election is to be a pure popularity contest based on name recognition alone, the only legitimate area for debate is the relative qualifications of the candidates. In our view the health, work habits, experience and ability of the candidates are all matters of legitimate concern to the electorate who must make the choice. McFADDEN, supra note 2, at 81 (quoting In reBaker, 542 P.2d 701, 705 (Kan. 1975) As a candidate, Judge Baker faced an incumbent who had suffered a heartattack, and who consequently had been working less tha[n] full-time. Judge Baker promised that "I can and will improve the quality and quantity of work that is presently required in the District Court." More specifically: 1. Jury trials and all other court business shall commence at 9:00 a.m. of a given day.
2. There will be no unnecessary delays or unnecessary recesses merely for the benefit of court officers or lawyers.
3. Business will be expedited in such a manner as to give full and proper consideration to all matters, and with diligence and dispatch.
4. The Court will return to serving the citizens instead of being a convenience to lawyers. The sound track to one of Judge Baker's television commercials featured an empty judge's chair, a ticking clock, and the announcement, "Justice delayed is justice denied! Let's put our Courts on a full time status, Robert Baker will be a full time judge." Id. (endnotes omitted). Judge Baker was successful in defeating the incumbent, and Special Committee on Evaluation of Judicial Performance, for example, has delineated eight criteria for the evaluation of sitting judges: (1) integrity; (2) knowledge and understanding of the law; (3) communication skills; (4) preparation, attentiveness and control over proceedings; (5) managerial skills; (6) punctuality; (7) service to the legal profession and the public; and (8) effectiveness in working with otherjudgesY"
Another legitimate topic of discussion is what Stephen Carter has termed the candidate's "moral universe." 9 ' The relevant question, according to Carter, "is not what sort of theory the nominee happens to indulge but what sort of person the nominee happens to be., 9 2 Thus, "it is far less useful to know that a nominee has ruled that private clubs violate no constitutional provisions when they discriminate against non-whites than to know whether the nominee has belonged to a club with such policies." 93 In the end, according to Carter, what will best serve the public interest is ajudge with exceptional character and integrity rather than one whose views on certain issues coincide the Kansas Supreme Court held his statements to be appropriate promises relating to the "faithful performance" of judicial duties. See In re Baker, 542 P.2d at 705; MCFADDEN, supra note 2, at 91. Putting aside the question of the propriety of such an advertisement, the example demonstrates that it is certainly possible for a candidate limited by a speech restriction to provide the voters with information "beyond his name, rank, and serial number." Buckley v. Illinois Judicial Inquiry Bd., 997 F.2d 224, 227 (7th Cir. 1993). The American Bar Association has also endorsed the campaigning on such issues: "What kind of campaign may the candidate for judicial office conduct? He cannot campaign on a platform of partiality for specific persons or groups, nor can he commit himself in advance on disputed legal issues .... He can campaign on the basis of ability, experience, and record." E. WAYNE THODE, REPORTER'S NOTES TO CODE OF JUDICIAL CONDUCT 98 (1973 with those of the majority. 4 Such an approach not only allows for legitimate differentiation among candidates, but also permits the selecting power to make an informed decision that does not undermine judicial impartiality. In addition to promoting certain avenues for discussion, voter interest can be increased more directly. Sarah Mathias, for example, has proposed a number of ways to enhance voter interest.
' Among other reforms, Mathias recommends "meet-the-candidate" programs, distribution of voters' pamphlets, the publication of judicial performance evaluations and bar polls, and the encouragement of media coverage of elections."' The implementation of only a few of these suggestions might alleviate many of the concerns of speech restriction opponents.
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It should also be reemphasized that this Comment does not suggest that a candidate's views on issues that may come before her should never be discussed, but only that the candidate herself should not discuss her views, as that activity is what brings about the harms discussed above. Judicial elections, however, are simply not the same as elections for other governmental branches. They will not and should not mimic other types of elections in all respects. Ajudge'sjob requires a different set of qualities from those sought in traditional elections, and judicial impartiality should not be sacrificed to achieve a better turnout. Legislators are elected to act upon their convictions. Judges, however, must sit as neutral arbiters. While their convictions are important, the most relevant qualities are those that bear upon the fairness of the judicial process.
Speech Restrictions Are Unnecessary
a. Recusal
One commentator has suggested the possibility of recusal in the situation where a judge has previously made a public comment that prejudices or appears to prejudice her with respect to an issue then 94 See id. 95 See MATHIAS, supra note 9, at 18-27.
9Id.
97 Professor Stephen Croley, however, asserts that voter interest in judicial elections is increasing without specific efforts in this regard. See Croley, supra note 7, at 733-
39.
98 See supra Part II.A. before her."' This commentator argues that speech restrictions reflect a deep mistrust that the candidate will not recuse herself when appropriate. ' Relying upon recusal alone, however, will not solve the problem.
First, such a judge might very well not recuse herself because she doesn't think that she will be influenced by her previous comments, may not know that she will be influenced, or does not care that she will be influenced. The third possibility is particularly likely, as her announcement suggests that she has strong feelings about the issue and will probably want to stay a part of the case if she can.
Second, ajudge considering recusal in such a situation might feel pressured not to do so for fear that the public might view a recusal as reneging on her promise. For example, assume a judge had been elected following her statement that she had "never written an opinion reversing a rape conviction."' ' If the judge were to recuse herself from a rape case on appeal, those who voted for her might very well view the decision as a breach of her implicit promise to be tough on rape defendants. The voters might then consider the judge untrustworthy and vote against her in the next election because the judge did not "deliver." Knowing this potential consequence, the judge might be reluctant to recuse herself.
Third, even if a judge were forced to recuse herself, if judicial candidates were permitted to discuss their beliefs on issues that might come before them, it is likely that every judge's views on important issues would be known. Even if there were no disagreement regarding the issue during the elections-for example, if all candidates promised to be tough on crime-the problem would still exist because all the candidates have made an implicit promise and are therefore subject to the pressures which accompany such a commitment.
Fourth, why should we permit a judicial candidate to imply that she will act a certain way, if by so doing she prohibits herself from carrying through on the promise? If the judge will recuse herself from a pertinent future case, then the campaign statement should be proscribed simply because it will mislead voters into believing that the candidate's view on that issue was a relevant voting consideration. Finally, even if the candidate herself is not at all affected by her earlier campaign statements, and thus chooses not to recuse herself, this does not eliminate the problem of an appearance of partiality. This harm can be just as great as actual partiality. The judge might then recuse herself solely on the basis of this appearance, but the frequency with which recusals might occur illustrates the potentially tremendous systemic burden such a practice could create.
b. The Public Can Figure It Out
Another argument against speech restrictions is that, absent a restriction, the public is capable of sorting through the mess of campaign comments to separate the relevant from the irrelevant.
2 While this may be true of some voters, it seems implausible that the majority of voters will interpret a campaign statement that "I will be tough on rapists," to really mean "I think that society should be tough on rapists, but I will look at each case impartially and reach a fair and just verdict based on the evidence and the law and not my personal beliefs." Such an idea verges on the absurd when one looks at the types of campaigns that have been conducted in the past. One good example is a 1984 race for a seat on the Supreme Court of Louisiana: It would be disingenuous at best to suggest that a voter reading that advertisement would not think that the campaigner was pledging to uphold death penalty sentences against individuals who were convicted of stabbing a person more than twenty times. 103 See MCFADDEN, supra note 2, at 69 (endnotes omitted). 104 Another telling example is the campaign to remove Tennessee Supreme Court Justice Penny White:
[T]he Tennessee Conservative Union sent out a letter that opened with the following description of crimes committed by Richard Odom:
III. PREVIOUSLY PROPOSED SPEECH RESTRICTIONS
A. The American Bar Association's Speech Restrictions
The 1924 Canons ofJudicial Ethics
In 1924, the ABA, "mindful that the character and conduct of a judge should never be objects of indifference, and that declared ethical standards tend to become habits of life,"'0 formulated the Canons 'of Judicial Ethics ("1924 Canons") . The ABA created the 1924 Canons to "set forth its views respecting those principles which should govern the personal practice of members of the judiciary in the administration of their office."' 06 The 1924 Canons contained the first ABA restriction on judicial campaign conduct:
A candidate for judicial position should not make or suffer others to make for him, promises of conduct in office which appeal to the cupidity or prejudices of the appointing or electing power; he should not announce in advance his conclusions of law on disputed issues to secure class support, and he should do nothing while a candidate to create the impression that if chosen, he will administer his office with bias, partiality or improper discrimination.1 0 7
Seventy-eight-year-old Ethel Johnson lay dying in a pool of blood. Stabbed in the heart, lungs, and liver, she fought back as best she could. Her hands were sliced to ribbons as she tried to push the knife away. And then she was raped. Savagely.
... But her murderer won't be getting the punishment he deserves. Thanks to Penny White. Bright, supra note 7, at 168. Following this was a Republican party mailing that described Odom's case as follows: "Richard Odom was convicted of repeatedly raping and stabbing to death a seventy year old Memphis woman. However, Penny White felt the crime wasn't heinous enough for the death penalty-so she struck it down." Id. at 169. Neither mailing revealed that Odom's case was reversed because all five members of the Tennessee Supreme Court agreed that there had been at least one legal error that required a new sentencing hearing.... Indeed, the remand for a new sentencing hearing ... made it clear that the court did not find the death penalty inappropriate for Odom. White did not write the majority opinion, a concurring opinion, or a dissenting opinion. Yet Tennessee voters were led to believe that she had personally struck down Odom's death penalty because she did not think the crime was "heinous enough." Id.
The 1972 Code ofJudicial Conduct
In 1972, the ABA House of Delegates replaced the 1924 Canons with the Code of Judicial Conduct ("1972 Code") .' 8 Canon 7 of the 1972 Code regulates the political activities ofjudges and judicial candidates. Canon 7B(1) (c), in particular, states that a candidate for judicial office "should not make pledges or promises of conduct in office other than the faithful and impartial performance of the duties of the office; announce his views on disputed legal or political issues; or misrepresent his identity, qualifications, present position, or other fact.
,, l "'
The 1990 Model Code ofJudicial Conduct
In 1990, the ABA amended the 1972 Code and promulgated the Model Code of Judicial Conduct ("1990 Code") ." Though the 1990 Code was based on the 1972 Code,"' the 1990 Code contained many substantial changes, perhaps the greatest of which involved the old Canon 7. Due to the consolidation of other canons, the ABA moved that controversial provision to Canon 5 and reworded the speech restriction to require that candidates forjudicial office (d) shall not: (i) make pledges or promises of conduct in office other than the faithful and impartial performance of the duties of the office;
(ii) make statements that commit or appear to commit the candidate with respect to cases, controversies or issues that are likely to come before the court; or (iii) knowingly misrepresent the identity, qualifications, present position or other fact concerning the candidate or an opponent.
While the "pledges and promises" clause remained unchanged, the ABA made two major changes to the rule. First, it replaced the "announce" clause of old Canon 7 with a "make statements" clause which makes no mention of "disputed political or legal issues."". 
III Id.
"1 MODEL CODE OFJUDICIAL CONDUCT Canon 5A(3) (d) (1990) . 11 While the language of the restriction also was altered from the permissive UNIVESITY OFPENNSYLVANIA LAWREVEW [Vol. 145:711 Second, the "make statements" clause was limited by the "commit or appear to commit" language. The ABA effected these changes because the older rule was viewed as an excessive infringement of candidates' First Amendment rights," 4 and because the 1972 version of the rule "could not be practicably applied in its literal terms."" 3 Unlike Canon 7, Canon 5 also contains written commentary designed to help interpret the rule.
4. The Constitutionality of the ABA Restrictions"'
a. Decisions Upholding Canon 7B(1)(c) Stretton v. Disciplinary Board of the Supreme Court of Pennsylvania1 7
currently stands as the leading case upholding the constitutionality of Canon 7B(1) (c). In Stretton, Samuel Stretton, a judicial candidate for Pennsylvania's Court of Common Pleas, challenged Canon 7 of Pennsylvania's Code of Judicial Conduct." Stretton claimed that the restriction chilled his First Amendment right to campaign by limiting the subjects about which he could speak. The topics that he wished to discuss included the fact that all of the current Court of Common Pleas judges in the county were Republicans, the need for judges with an "'activist' view," criminal sentencing, his qualifications and those of his opponent, the importance of the right to privacy, and administra-"should" to the mandatory "shall," this in reality had little effect, as the ABA had enforced Canon 7B(1)(c) as though it contained the compulsory language. See Mark R. 18 See id. at 139 (noting that the plaintiff contended "that his ability to campaign for the position was impeded by the limitations imposed by the Code ofJudicial Conduct"). Pennsylvania's Canon 7B(1) (c) is identical to the ABA's 1972 Canon 7B(1) (c).
See id. at 141. tive changes."
9
The district court, finding the restriction to be overbroad, struck down Canon 7B(1) (c) as unconstitutional.'" In doing so, the district court rejected a narrower construction urged by the defendants that the restriction prohibited a candidate only from announcing a position on an issue that may later come before the court.
1
The Third Circuit agreed with the reasoning of the district court as to the existence of a compelling state interest but reversed the district court's rejection of the defendant's limiting construction of Canon 7B(1) (c).'
2 The court noted that while "[s]peech uttered as part of a campaign for public office directly and unmistakably invokes the protection of the First Amendment," this dialogue may be regulated by the government.12 The court asserted that such a regulation compels a balancing of the interests of the individual and those of the government which "requires the state to establish a compelling interest and the restrictions to be narrowly tailored to serve that interest."1 24 The court stated that there could "be no question" that the integrity of a state's judiciary serves a compelling interest, and also that Canon 7B (1) 295, 302 (5th Cir. 1977 ) ("The state's interest in ensuring that judges be and appear to be neither antagonistic nor beholden to any interest, party, or person is entitled to the greatest respect."). The Stretton court further stated that [i]fjudicial candidates during a campaign prejudge cases that later come before them, the concept of impartial justice becomes a mockery. The ideal of an adjudication reached after a fair hearing, giving due consideration to the arguments and evidence produced by all parties no longer would apply and
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The court next turned to the scope of the restriction. As the Pennsylvania Supreme Court had not yet interpreted the rule, 26 the court was forced to predict how that state court would have construed the regulation.
2 7 The court determined that the Supreme Court of Pennsylvania would have limited the rule to apply only to issues likely to come before the candidate's court.
2 8 In coming to this conclusion, the court noted that "'every reasonable construction must be resorted to, in order to save a statute from unconstitutionality"'; ' 2 9 that the Pennsylvania Supreme Court had narrowed statutes in the past; that such a construction would be consistent with other sections of the code; and that the defendants would be bound by their asserted position in the future.' 30 The court found the narrowed restriction to be constitutional as it did not "unnecessarily circumscribe protected speech.'' Importantly, this limited interpretation, according to the defendants, would not prohibit discussion of any of the plaintiffs proposed topics.
3 2
In a case very similar to Stretton, the United States District Court for the Southern District of Ohio upheld the Ohio version of Canon 7B(1) (c).
3 3 As in Stretton, the district court narrowed a rule that had not yet been interpreted by the Ohio Supreme Court. Similarly, the district court found that the state had demonstrated a compelling governmental interest in preserving the integrity of the state judici- The Board brought charges against Justice Buckley presumably because it deemed his statement to be an implied promise to use a higher standard of proof with respect to rape cases. s one of the principles should give way completely to the other."1 2 The court concluded that Rule 67B(1) (c), however, attempted to do just that by eliminating the possibility of a commitment or the appearance of a commitment "in the most comprehensive fashion imaginable," rather than by limiting the rule's application to "pledges or promises to rule a particular way in particular cases or classes of case.' 43 The court noted that while in general an overinclusive rule is not unconstitutional, "when an overinclusive rule has the effect, and it is fair to say the calculated effect, of greatly curtailing an important part of the speech 'market,' the rule is deeply problematic." 44 The court also rejected the State's argument that the rule's proviso-which allowed a candidate to "announce his views on measures to improve the law, the legal system, or the administration ofjustice, if, in doing so, he does not cast doubt on his capacity to decide impartially any issue that may come before M' 4 5 -sufficiently confined the scope of the rule.146 The court found that by adding to the proviso the limitation that the candidate may not cast doubt on his ability to be impartial on any issue which may come before the court, what is given with one hand is taken away with the other [as] [a]lmost anything a judicial candidate might say about "improv[ing] the law" could be taken to cast doubt on his capacity to decide some case impartially, unless he confined himself to the most mundane and technical proposals for law reform.1 4 7
Thus, the court found that the rule, unless narrowed, could not stand constitutional scrutiny as the least restrictive means available.
The court refused to circumscribe the restriction for two reasons. First, while the court found such an interpretation to be "both plausible and consistent with the policy of the Supreme Court of Illinois," the district court's interpretation did not sufficiently limit the rule, especially with respect to the "pledges and promises" clause, which it 142 Id. at 227. "4s Id. at 228. 144 Id. at 229 (citing Secretary of State v.Joseph H. Munson Co., 467 U.S. 947, 964-68 (1984) ).
145 ILL. SUP. Gr. R. 67B(1) (c).
146 See Buckley, 997 F.2d at 229. 147 Id. The court continued:
If instead he announced boldly that he did not think juries should be used in most civil cases, he could be thought to be casting doubt on his capacity to preside impartially at civil jury trials, to rule on motions for directed verdict in such trials, to conduct a fair jury voir dire, to administer the rules of evidence injury trials, and to decide on proposed jury instructions.
[Vol. 145: 711
did not restrict at all.' Second, the court stated that even though such a decision would be consistent with the jurisprudence of the State's highest court, "
[ i] t is not our proper business to patch up the rule-and it would be a patchwork job indeed, with the rule itself saying one thing and the judicial gloss on it another." 9 The court was further influenced by the fact that the ABA itself had abandoned its old rule. The court noted that the ABA's decision to enact the new Canon 5A(3) (d) appeared to be an assertion that the new rule was substantively different; this constituted probative evidence that Rule 67B(1) (c) did not mean the same thing as Canon 5A(3) (d).
50
In coming to this conclusion, the Buckley court apparently viewed the Canon 5A(3) (d) (ii) "commit or appear to commit" clause as a constitutional alternative to the overbroad "announce" clause. The court stated that "[a] 'saving' construction which transformed the rule into the ABA Canon that we just quoted would cast us in the role of a Council of Revision empowered to make such changes in a proposed enactment, state or federal, as might be necessary to render it constitutional."'' Since interpreting the Illinois Rule to mean the same thing as Canon 5 would "save" it, it stands to reason that the Buckley court considered the Canon 5 clause to be constitutional.
At the end of its opinion, the court recognized its divergence from the Stretton opinion and attempted, albeit without much vigor, to distinguish the Third Circuit decision. The court first noted that the Stretton court's limiting language on Canon 7B(1) (c) applied to the entire rule and not just the "pledges and promises" clause. More importantly, the Buckley court seemed to suggest that the Stretton court would have decided differently if it had been confronted with the Buckley fact pattern where a candidate was "condemned [for] so innocuous a statement as a candidate's report of his past record in ruling on a particular type of case."' 5 2
Before Buckley, a number of federal district courts and state courts had either struck down Canon 7 or suggested that it was unconstitutional. In ACLU v. Florida Bar, 5 55 The district court recognized a compelling governmental interest in preserving the "integrity of the judiciary," but also found that a narrower restriction would still protect that interest.5 6 In addition, the court found that the State underestimated the electorate's ability to weigh relevant and irrelevant information. Finally, the court stated that since 'Judges routinely exercise their discretion within the confines of the facts and the law," the public had a substantial interest in knowing judicial candidates' views on political and legal issues, and that such views were not irrelevant.
58
In J.C.JD. v. j. R.,'5 9 the Kentucky Supreme Court considered the constitutionality of a speech restriction substantially similar to Canon 7.'0 The plaintiff in the case was then-Justice Combs who, during his campaign for a seat on the supreme court, had criticized the standard of review for workers' compensation claims, a state law which barred convicted felons from carrying handguns, and his opponent's decision in a personal injury case.' Following these remarks, the Judicial Retirement and Removal Commission found that Justice Combs's statements had violated the statute by "clear and convincing evidence." 6 Relying upon Florida Bar, the Kentucky Supreme Court struck down the regulation because it was not the least restrictive means available to satisfy the asserted governmental interest. ' Al-154 FLA. CODE OF JUDICIAL CONDUCT Canon 7(B) (1) (c) (1982) ("A candidate, including an incumbentjudge, for ajudicial office that is filled either by public election between competing candidates or on the basis of a merit system election: ... (c) should not make pledges or promises of conduct in office other than the faithful and impartial performance of the duties of the office; announce his views on disputed legal or political issues; or misrepresent his identity, qualifications, present position, or other fact."). See id. at 956 ("To specifically prohibit [sic] this type of campaign conduct and avoid constitutional concerns, this Canon provision can be rewritten in a much narrower scope to outlaw discussion of pending or future litigation.").
though the court recognized that Kentucky "has a compelling interest to protect and preserve the integrity and objectivity of the judicial system," it nevertheless determined that the rule also prohibited legitimate speech and thus was unconstitutionally overbroad.'" 5A(3) (d) . ' The plaintiff claimed that the restriction was unconstitutionally overbroad, was a prior restraint, and was so vague that it chilled his First Amendment right to discuss certain court administrative matters and to comment on "general legal issues," both of which would fall under the rule's ban on legal or political issues "that are likely to come before the court.", 6 7 The district court reiterated the two-pronged "compelling state interest"/"narrowly tailored" test and found that while there was a compelling state interest in an impartial judiciary, this interest did not extend to prohibiting a judicial candidate from speaking on court administrative matters.'rs The court maintained, however, that this finding did not require striking down the entire statute.' 69 Instead, the court tailored its remedy and enjoined the Kentucky Judicial Retirement and Removal Commission from enforcing the regulation with respect to campaign commitments involving court administrative matters.' 7 0 Thus, the candidate was free to discuss "an alleged backlog of cases, methods of assignment of cases, numbers of pending cases, hiring and firing of employees, and administrative expenses relating 16 See id. at 311 (quoting the language of the Kentucky rule, which is very similar to the ABA's Canon 5A(3)(d)). 167 
Id.
ics here is no compelling state interest which justifies limiting ajudicial candidate's speech on court administrative issues"). had a procedure whereby a minor could "petition a district court for an order permitting an abortion."' 8 " In addition, the court found that Deters might very well be confronted with cases "involving abortion protests, including trespass, disorderly conduct, or assault," and that "district judges are often asked to serve as special judges in other counties where numerous abortion-related issues are pending before the court."' 8 ' More importantly, however, the court found that Deters, in making his statement against abortion, had also committed himself on other issues which were likely to come before the court.
18 2
The court noted the disciplinary commission's assertion that the "'pro-life' movement is not limited to abortions but also deals with living wills and controversies involving removing tubes or respirators, which are 'big issue(s) right now, something that might come before a Judge."" 3 In coming to its conclusion, the court recognized the prejudicial potential of implicit promises which reach beyond the topic to which the candidate explicitly commits herself.
Analysis of the Case Law a. Canon 7B(1)(c)
Absent a significant departure from the courts' current mode of analysis, it appears that preserving the impartiality of the judiciary will be found to satisfy the Supreme Court's requirement of a compelling state interest sufficient to allow infringement of a judicial candidate's First Amendment rights."' It seems equally clear, however, that as written Canon 7B(1) (c) is an unconstitutional restriction on free speech as it is not the least restrictive means available. While Stretton and Berger narrowed their respective speech restrictions to bring them into compliance with the First Amendment, the trend has been against such rewriting.18
The ABA itself recognized this, and its amendment of Canon 7 was designed to bring the restriction into In coming to such a conclusion, however, Judge Posner interpreted "likely"' 93 to mean "possibly." It would, indeed, be impossible to say that no issue could possibly come before a court of general jurisdiction, but it is safe to say that the chances of a case involving the war in Yugoslavia coming before a given court in this country are not very high.' This objection to the use of "likely," therefore, will probably not invalidate speech restrictions in the future. (i) make statements that commit or appear to commit the candidate with respect to cases, controversies or issues within cases that are likely to come before the court; or (ii) knowingly misrepresent the identity, qualifications, present position
B. Other Proposals
Id.
193 The dictionary definition for "likely" is "possessing or displaying the qualities or characteristics that make something probable." THE AMERICAN HERITAGE DICrONARY OF THE ENGLISH LANGUAGE 1042 (3d ed. 1994) (emphasis added).
194 Furthermore, "likeliness" does not, as at least one commentator has suggested, require an evaluation of statistical data. See O'Hara, supra note 6, at 227. Instead, it seems clear that if there exists a significant chance that an issue will come before the court, the candidate should not express her views on it. While any standard has its gray area, a candidate who is genuinely unsure can simply ask the state's disciplinary commission whether her proposed speech would be in violation of the prohibition. Any benefit denied the electorate due to the inevitable chilling of some otherwise permissible candidate speech (i.e., the issue is not likely to come before the court, but the candidate refrains from speaking anyway) is negligible when compared to the overriding goal ofjudicial impartiality.
195 See, e.g The Illinois rule, while using the same "statements" clause as the 1990 Code, completely eliminates the constitutionally problematic "pledges and promises" clause. In addition, the rule contains a limitation on the word "issues," restricting the regulation to "issues within cases." Although it has been argued that this limitation renders the rule less constitutionally suspect,' 97 Canon 5 should be similarly interpreted in that it applies only to issues which "are likely to come before the court." Logically, such issues would consist of "issues within cases."
The Illinois rule, however, does not solve all of the potential constitutional problems. It is still difficult to determine what conduct falls within the restriction's ambit. To whom, for example, does it have to appear that the candidate has committed herself on an issue which is likely to come before the court? The answer to this question will almost certainly depend upon who is evaluating the statement. Unless this is clarified, the rule is vulnerable to a charge of unconstitutional vagueness. 98 Also, as will be discussed in the next Section, the interpretation of a rule is as important as its text. One commentator, at least, has argued that the language of the Illinois rule should be interpreted to limit the restriction to cases or controversies which are actually pending before the court.'" J Such a circumscription of the rule's scope would severely hamper its effectiveness and leave a gaping hole in the protection afforded to judicial impartiality 0 Finally, some states have enacted speech restrictions not based on either version of the ABA code. Wisconsin, for example, has adopted a rule (the first sentence of which is based on the 1924 Canons) which states:
Ajudge who is a candidate for judicial office shall not make ... promises or suggestions of conduct in office which appeal to the cupidity or partisanship of the electing or appointing power. A judge shall not do ... anything which would commit the judge or appear to commit the 19 ILL. Sup. Cr. RuLE 67(A) (3) (d) (i)-(ii) (1996) . 197 See O'Hara, supra note 6, at 230 ("This modification may also sufficiently address ... the concern over the overbreadth of the prohibition of speech about 'issues' While this rule appears to address some of the overbreadth problems of the 1990 Canons, much depends-as with the Illinois ruleon subsequent interpretation.
The meanings of "cupidity" and "partisanship" could render the rule either unconstitutionally overbroad or ineffectually underinclusive.
Proposals by Commentators
A number of commentators have proposed rules which may satisfy the constitutional hurdles that the courts have erected. J. David Rowe has proposed a rule which, much like the Illinois rule, restricts the "pledges and promises" clause of the ABA's Canons and collapses the two clauses into one: "A candidate for judicial office shall not make pledges or promises of conduct while in office, nor any other statements that commit or appear to commit the candidate with respect to issues, cases, or controversies likely to come before the court. , 2 While this rule, like the state speech restrictions discussed above, does not fully address vagueness concerns, a more serious problem with the rule is not its language, but rather its proposed interpretation. According to Rowe, this rule would proscribe promises made with regard to identified cases, such as "Elect me, and I'll make sure that Mr. X's death sentence will not be overturned," 2 3 or to specific groups, such as "Elect me, and I'll rule in favor of the Mine Workers' Union. In Buckley, the implicit promise was that the defendant would hold convicted rape defendants to a higher standard on appeal than other defendants. Buckley, 997 F.2d at 226. not fully safeguard judicial impartiality.
Matthew O'Hara's proposed rule simply states in the text of the rule what is implied by Rowe's rule: est that supports the need to regulate speech. The case law supports the idea that the state's need for an impartial judiciary is a compelling interest.2' The second requirement is that the restriction must use way to know whether a candidate has violated the rule-by making an implied promise to act in a particular manner-is to ask whether a reasonable person would have understood it as such.
The proposed interpretation of this rule, however, is more important than its text. As discussed above, states and commentators have suggested similar speech restrictions. They limit the application of their proposed rules, however, either to explicit promises to certain individuals or groups, 4 or to comments on specific cases. 215 General statements, such as the one in Buckley, however, would be legitimate "because they do not threaten either of the harms [impairing the judiciary's ability to exercise independent judicial review or to render impartial decisions] that the gag rule is designed to protect against." 21 6
These interpretations, though, fail to consider the obvious dangers posed by implicit promises of conduct. General statements of a candidate's views which are really implicit commitments-such as Justice Buckley's statement that he had never written an opinion reversing a rape conviction-threaten judicial impartiality as much as explicit promises. If a reasonable member of the selective body, taking into account the context of the remark, would understand the statement to be an implied promise never to vote to reverse a rape conviction, the statement would constitute a real threat to judicial impartiality and should be proscribed. It is exactly that type of statement which destroys ajudge's impartiality and impugns the integrity of the entire judicial system. Finally, it must be remembered that it is almost impossible to draw a line as to what constitutes an implied promise based on the words of the statement alone. Context is crucial. For example, the statement "I have spent the last twenty years as a prosecutor," has a very different meaning when given in response to a question about general qualifications to be a judge as opposed to a question about whether the candidate will be tough in rape cases.
V. APPLICATION TOJUDICIAL APPOINTMENTS
While this Comment has focused primarily on speech restrictions in the context of judicial elections, no such limitation governs the 214 See Rowe, supra note 16, . 215 See O'Hara, supra note 6, at 229. 216 Rowe, supra note 16, at 625; see also Sholette, supra note 51, at 159 (finding that the Third Circuit's interpretation of Canon 7(B) (1) (c) "would ... permit discussion of ... more controversial topics ... such as a candidate's personal views on privacy, criminal sentencing and burdens of proof"). [Vol. 145:711 of this Comment are still implicated. The most important of these is the psychological commitment attending any statement regarding a candidate's views. While a senator might ask a Supreme Court nominee whether she believes that the Third, Fourth, Fifth and Ninth Amendments have a penumbra that protects an individual's right of privacy, what the senator is really asking (and what everyone knows the senator is really asking) is whether the nominee supports the opinion in Planned Parenthood of Southeastern Pennsylvania v. Casey."' Unless the nominee refuses to answer, her response may be regarded as indicative of how she will vote in future abortion cases. In addition, as discussed earlier, even if the candidate had been completely ambivalent about the issue before answering, the candidate will forever after be biased toward her stated position.2
Such an implicit commitment is understood as such by all parties and the nominee may also consciously feel constrained by it in the future. In addition to the potential moral impulsion, the nominee faces the risk of public opposition if she makes a decision inconsistent with her expressed opinion. While the judge may not be subject to removal, no judge wants a reputation for untrustworthiness, especially when she is in the public eye. Such a danger is intensified if the nominee must actually face the electorate at some point, as in the case of merit selection.
Finally, even in the absence of the above concerns, such a situation still appears improper. The appointment of an individual because she has expressed how she will decide certain issues makes it appear as though the protections of the Constitution and the laws extend only as far as the legislature and/or the executive desire that they should.
CONCLUSION
When balancing the right to free speech against the maintenance of an impartial judiciary, there are fewer concrete answers than policy choices. The ABA and many commentators have attempted to balance these interests in a variety of ways, each with either constitutional or practical problems. The ABA speech restrictions are not narrowly tailored, and thus cannot withstand constitutional scrutiny under the M 505 U.S. 833, 845-46 (1992) (reaffirming the central holding of Roe v. Wade, 410 U.S. 113 (1973) , that a woman has a constitutional right to have an abortion before viability and to obtain it without undue interference from the state).
See supra notes 41-47 and accompanying text.
[Vol. 145:711 Supreme Court's First Amendment jurisprudence. The interpretations of other, probably constitutional, restrictions will not adequately protectjudicial impartiality. In the end, the relevant question is: How will the public best be served? Arguably, the public will best be served by securing "the best judges possible." 2 1 Selecting those judges with the best qualifications-not those whose ideologies happen to parallel the current majority's-accomplishes this goal. A system with no restrictions is ripe for potential abuse. No longer would selection processes be about which judge possesses the best qualifications or superior experience. Rather, they would be about which judge would satisfy the public's demand for tougher appellate review of convictions or which judge would read into the Constitution a privacy right to have an abortion. The system would suffer not only because the most able judges would not be selected, but also because the public perception of the impartiality of the judicial branch would deteriorate as rulings would appear to be motivated by political rather than legal considerations. Furthermore, the lack of impartial adjudicators would injure the interests of individual litigants, especially if their cases were highly publicized or happened to fall near an election.
While there are certainly many other concerns regarding judicial selection-including voter apathy and ignorance, impartiality issues which cannot be resolved by any constitutional speech restriction, 4 and the chilling effect that a speech restriction will have at its margins-the fact that the rule this Comment proposes does not solve all of them does not militate in favor of no restriction at all or a more limited restriction. No rule will solve every problem. Instead, such dilemmas call into question whether existing selection processes are the proper ways to choose judges. Regardless of which selection process is employed, however, preservation of the proper role of the judiciary requires some restrictions on candidates' speech. Without this check, there is nothing but the conscience of the majority to prevent the trampling of minority interests, and history has demonstrated that this often will not be sufficient.2 We should recall the 23 MCFADDEN, supra note 2, at 75. 224 These include such problems as express or implied mandates based upon an individual's prior opinions or the statements of others. Although the same problems ofjudicial impartiality are implicated, no rule could adequately prevent these results.
22. See, e.g words of Charles Evans Hughes: "We are under a Constitution, but the Constitution is what the judges say it is, and the judiciary is the safeguard of our liberty and of our property under the Constitution."2 6 It would be a mistake to allow this safeguard to depend upon the whims and predilections of the majority. (1954) . [Vol. 145:711
